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In December 2015, the Institute of Licensing established a working party to look at the creation
of a model or standard set of guidelines in relation to assessing the suitability of applicants and
licence holders in relation to taxi drivers, operators and vehicle proprietors, taking into account
the character of the applicant or licensee.

The core project group comprises:

1. Stephen Turner, Solicitor at Hull City Council and Licensing lead for the Lawyers in Local
Government (Project Group Chair)

Jim Button, James Button & Co

Philip Kolvin QC, Cornerstone Barristers

John Miley, Broxtowe Borough Council and National Chair for NALEO

Linda Cannon, previously Licensing Manager for Basingstoke & Dean and Hart Councils, and
now private licensing consultant and Chair of the loL South East Region.

6. Phil Bates, Licensing Manager for Southampton City Council

vk wnN

This ‘Guidelines on determining suitability for applicants etc.’ is the result of the work of the
project team and we welcome views on this consultation draft document. The guidelines
include consideration of antecedent history of the applicant or licence holder and its relevance
to their ‘character’ as well as consideration of convictions, cautions and non-conviction
information.

The Institute of Licensing is delighted to have the Local Government Association, the National
Association of Licensing and Enforcement Officers and Lawyers in Local Government jointly
supporting this project with loL.

We are grateful to others who have contributed to the work of the project group, including
former probation officer Hannah Jones (now Housing Officer at Flintshire Council) who has
assisted the group in providing the chapter on 'Offenders and Offending’. There are many other
contributors and we are grateful to everyone for their contributions. All contributors will be
acknowledged in the final post consultation document.

Responding to the consultation
We have provided an online survey to collect responses, and would ask that where possible, the
survey is used to submit consultation responses. Please take the time to complete our survey

giving us your views on the draft guidelines.

The survey can be accessed via:
https://www.surveymonkey.co.uk/r/Guidelines on Suitability consultation Feb18

THIS SURVEY WILL BE AVAILABLE UNTIL MIDNIGHT ON 28 FEBRUARY 2018 WHEN THE
CONSULTATION PERIOD WILL END.
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Chapter 1: Introduction

1.2

13

1.4

1.5

1.6

1.7

The overriding aim of any Licensing Authority when carrying out its functions relating to
the licensing of Hackney or Private Hire Drivers, Vehicle Proprietors and Operators, must
be the protection of the public and others who use (or can be affected by) Hackney
Carriage and Private Hire services.

The relevant legislation provides that any person must satisfy the authority that they are
a fit and proper person to hold a licence and that is a test to be applied after any applicant
has gained any reasonably required qualifications?. It is the final part of the process of an
application when the decision is made, whether by a committee, sub-committee or an
officer under a Scheme of Delegation. It involves a detailed examination of their entire
character in order to make a judgment as to their fitness and propriety.

If a licence holder falls short of the fit and proper standard at any time, the licence should
be revoked or not renewed on application to do so.

There is no recent Statutory or Ministerial guidance as to how such decisions should be
approached or what matters are relevant or material to a decision.

This document is intended to provide guidance on determining suitability, taking into
account the character of the applicant or licensee. It can then be used by local authorities
as a basis for their own policies: in particular it considers how regard should be had to the
antecedent history of the applicant or licence holder and its relevance to their ‘fitness and
propriety’ or ‘character’. As with any guidance it need not be slavishly followed but it
provides a starting or reference point from which decisions can be made taking into
account the particular merits of each case.

A licensing authority policy can take a 'bright line approach' and say “never” in a policy,
but it remains a policy, and as such does not amount to any fetter on the discretion of the
authority. Each case will always be considered on its merits having regard to the policy,
and the licensing authority can depart from the policy where it considers it appropriate to
do so. This will normally happen where the licensing authority considers that there are
exceptional circumstances which warrant a different decision. This approach was
endorsed by the High Court in R (on the application of Nicholds) v Security Industry
Authority?.

! Except vehicle proprietors. In those cases there is no “fit and proper” requirement, but the authority has an absolute
discretion over granting a licence.
22007] 1 WLR 2067
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In preparing this document the Institute’s Working Party has consulted with and
considered the issues from all perspectives including, Councillors, Licensing Officers,
Lawyers, the Hackney Carriage and Private Hire Trades, Academics, the Probation Service

and the Police.
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Chapter 2: Offenders and Offending - An Overview

2.1

2.2

2.3

2.4

2.5

“The aim of local authority licensing of the Hackney and PHV trades is

to protect the public.”

With this in mind, Public Protection must be at the forefront of the decision makers mind
when determining whether an individual is considered a “fit and proper person” to hold
a licence.

This section aims to provide a brief overview of public protection, how to determine risk
and factors to be considered when an applicant seeks to demonstrate a change in their
offending behaviour.

The licensing process places a duty on the local authority to protect the public. Given the
nature of the role, it is paramount that those seeking a living in the trades meet the
required standards. Asthe previous offending behaviour can be considered as a predictor
in determining future behaviour as well as culpability, it is essential that the decision
maker considers all relevant factors including previous convictions, cautions and
complaints and the time elapsed since these were committed.

There has been extensive research into the reasons behind why some individuals commit
crimes, why some learn from their mistakes and stop offending whilst others find
themselves in a cycle of repeat offending. Several theories have evolved over many years
offering insight into the reasons behind offending behaviour. One common theme is that
no two crimes are the same and that risk cannot be eliminated, or the future predicted.
What can be done, is to examine each case on its individual merits, look at the risks
involved along with any change in circumstances since any offences were committed to
assist in making the decision.

A key factor when considering an application from an individual with any convictions,
cautions or complaints recorded is Public Protection. This includes assessing the risk of
re-offending and harm?3. Risk assessment tools are regularly employed by those who are
responsible for managing individuals that have committed offences. Local Authorities are
not always privy to this information and so it is important when they are making decisions
around suitability that they have an understanding of offending behaviour and risk of re-
offending in generic terms.

3 Kemshall, H. (2008). Understanding the Management of High Risk Offenders (Crime and Justice). Open University Press
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Flaud* noted that risk is in principle, a matter of fact, but danger is a matter of judgement
and opinion. He goes on to note that risk may be said to be the likelihood of an event
occurring, danger maybe the degree of damage (harm) caused should that event take
place.

The National Offender Management Service refers to risk in two dimensions. That being
the likelihood that an offence will occur, and the impact / harm of the offence should it
happen. Generally, when making a decision around probability and likelihood of re-
offending, consideration is needed towards static and dynamic factors.

Static factors are historical and do not change such as age, previous convictions and
gender. They can be used as a basis for actuarial assessments and are fundamental in
considering an individual’s potential to reoffend in future® . For example, recent
published statistics revealed that 44% of adults are reconvicted within one year of
release. For those serving sentences of less than 12 months this increased to 59%’ . It is
also widely accepted that generally persons with a large number of previous offences
have a higher rate of proven reoffending than those with fewer previous offences® .

Dynamic factors are considered changeable and can vary over time for example attitudes,
cognitions and impulsivity®. It is documented that the greater the unmet need, the more
likely an individual is to re-offend. When considering whether an individual has been
rehabilitated, it is important to have regard towards the motivation behind their
offending and dynamic risk factors present at the time, against the steps taken to address
such factors thus reducing the risk of re-offending.

2.10 It is of note that more often than not, problems and/or needs are more frequently

observed in offender populations than in the general population®. Many of these factors
are interlinked and embedded in an individuals’ past experiences. This can impact upon
that person’s ability to change their behaviour particularly if the areas identified have not
been addressed or support has not been sought. It is of note that such needs will vary

4 Flaud, R. (1982). Cited in, Gendreau, P., Little, T. and Goggin, C. (1996). A meta-analysis of the predictors of adult offender
recidivism: what works! Criminology, 34, 557-607.

5 Gendreau, P., Little, T. and Goggin, C. (1996). A meta-analysis of the predictors of adult offender recidivism: what works!
Criminology, 34, 557-607.

6 Craig, L. A. and Browne, K. B (2008). Assessing Risk in Sex Offenders: A Practitioner's Guide Paperback.

7 Ministry of Justice (2017) Proven reoffending statistics: July 2014 to June 2015, London: Ministry of Justice.

8 Ministry of Justice (2015): Transforming Rehabilitation: a summary of evidence on reducing reoffending. London: Ministry
of Justice.

 McGuire, J. (2008). A review of effective interventions for reducing aggression and violence. Philosophical Transactions of

the Royal Society B: Biological Sciences, 363(1503), 2577-2597
1 Nash, M. (1999) Police, Probation and Protecting the Public. London: Blackwell Press.
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from individual to individual and will rely upon their level of motivation and the nature of
the offence committed.

Risk of re-offending:

Increase in crime rates has given rise to extensive publications, theories and changes in
legislation with many focusing upon the need for more rehabilitation prospects as a
means of reducing re-offending rates. Central to the rehabilitation of offenders is the
concept of criminogenic needs. This has been described by the National Offender
Management Service as “any area where the offender has needs or deficits, in which a
reduction in the need or deficit would lead to a reduction in the risk of re-conviction. An
individuals’ ability to address and reduce such needs relies heavily on their motivation to
change and desist and often takes place over a period of time”**.

Kurlychek, 2007 in her study noted that “a person who has offended in the past has been
found to have a high probability of future offending, but this risk of recidivism is highest
in the time period immediately after arrest or release from custody and, thereafter,
decreases rapidly and dramatically with age”*.

A consistent finding throughout criminological literature is that male offenders tend to
desist from crime aged thirty years and over®® . It is well documented that the change
occurs for various reasons, for example, as a result of successful treatment, natural
maturation or the development of pro social relationships'* . Female offenders are also
considered more likely to desist from offending as they mature. The peak age of reported
offending for females was 14 compared to 19 for males?® .

Desisting from crime for people who have been involved in persistent offending is a
difficult and complex process, likely to involve lapses and relapses. Some individuals may
never desist'®. As a result, it is important for individuals to evidence change in their
behaviour. Often the only way of achieving this is over time.

The longer the time elapsed since an offence has been committed, the more likely the
individual will desist from crime. It is noted that the more a life is lived crime-free, the

11 National Offender Management Service (20160. Public Protection Manual Edition. Proven Reoffending Statistics Quarterly
Bulletin, October 2015 to December 2015

12 Kurlychek, M C, Brame, R (2007). Scarlet letters and recidivism: Does an old criminal record predict future offending?
University of South Carolina.

13 Serin, R, C. and Lloyd, C.D (2008). Examining the process of offender change: the transitions to crime desistance. 347-364.
14 Nash, M. (1999) Police, Probation and Protecting the Public. London: Blackwell Press.
5 Trueman, C.N. (2015). Women and Crime. The History Learning Site. Ingatestone: Essex.

16 Farrell, S (2005). Understanding Desistance from Crime: Emerging Theoretical Directions in Resettlement and

Rehabilitation (Crime and Justice) Paperback.
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more one comes to see the benefits of desistance!’ . Demonstrating a change in
offending behaviour and an ability to make effective choices takes time and comes with
some ambiguity for those who have committed offences. A study in 2007 looking into
previous convictions and the links to re-offending concluded that “individuals who have
offended in the distant past seem less likely to recidivate than individuals who have

offended in the recent past”'8.

Although it is not possible to determine the future behaviour of an individual, taking steps
to reduce risk and protect the public can be achieved by following correct processes and
guidance. Having regard towards an individuals’ previous behaviour and their potential
to cause harm as a result of the choices they have made plays a significant part when
making a decision as to whether to grant a license. Being able to evidence change in
behaviour will involve consideration towards the circumstances at the time of the
offence, steps taken to address any issues identified and that persons’ ability to sustain
such change. This can be a long process that can only be achieved over time.

7 Maguire, M., Morgan, R. and Reiner, R. (2002). The Oxford Handbook of Criminology. 3" Edition. Oxford: Oxford
University Press.
8 Kurlychek, M C, Brame, R (2007). Scarlet letters and recidivism: Does an old criminal record predict future offending?

University of South Carolina.
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Chapter 3: ‘Taxi’ Licensing Overview

Taxis are used by almost everyone in our society occasionally, but they are used regularly
by particularly vulnerable groups: children; the elderly; disabled people; and the
intoxicated, and a taxi driver has significant power over a passenger who places
themselves, and their personal safety, completely in the hands of the driver.

Local authorities (districts, unitaries and Welsh Councils) and TfL are responsible for
hackney carriage and private hire licensing®.

The principal legislation is the Town Police Clauses Act 1847 and the Local Government
(Miscellaneous Provisions) Act 1976. The purpose of taxi licensing is detailed in the DfT
“Taxi and Private Hire Licensing — Best Practice Guide” para 8 which states:

“The aim of local authority licensing of the taxi and PHV trades is to protect the public.”

Within the two licensing regimes, there are 5 types of licence: hackney carriage vehicle,
private hire vehicle, hackney carriage driver, private hire driver and private hire operator.

In relation to all these licences, the authority has a discretion over whether to grant. Whilst
there is some guidance issued by the DfT, there are no national standards.

Drivers and operators cannot be granted a licence unless the authority is satisfied that
they are a “fit and proper person” to hold that licence (see Local Government
(Miscellaneous Provisions) Act 1976 ss 51 & 59 in respect of drivers; s55 in respect of
operators).

There are no statutory criteria for vehicle licences, therefore the authority has an absolute
discretion.

In each case, the authority has powers to grant a licence, renew it on application, and
during the currency of the licence, suspend or revoke it.

What is the role of each of these, and how do authorities determine an application, or
take action against a licence?

19 Unfortunately, TfL have declined the invitation to contribute to, or participate in, this exercise, so this guidance
document concentrates on the position in the remainder of England and Wales.
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Taxi Drivers

What is a taxi driver? The term “taxi driver” encompasses two different occupations:
hackney carriage drivers and private hire drivers. “Taxi driver” is therefore used as a broad,
overarching term to cover both hackney carriage and private hire drivers. In each case
there are identical statutory criteria to be met before a licence can be granted and many
authorities grant “dual” or “combined” licences to cover driving both types of vehicle.

An applicant must hold a full DVLA or equivalent driver’s licence, have the right to work in
the UK, and be a “fit and proper” person?°.

The driving licence element is a question of fact. Although there are some issues with
foreign driving licences, ultimately a person either has, or does not have a driving licence.

An applicant must also have the right to remain, and work in the UK??,

Again, this is ultimately a question of fact and the local authority should follow the
guidance issued by the Home Office.??

It is the whole issue of “fit and proper” that causes local authorities the most difficulties.
It has never been specifically judicially defined but it was mentioned in Leeds City Council
v Hussain?3. Silber J said

“!...the purpose of the power of suspension is to protect users of licensed vehicles and
those who are driven by them and members of the public. Its purpose [and], therefore
[the test of fitness and propriety], is to prevent licences being given to or used by those
who are not suitable people taking into account their driving record, their driving
experience, their sobriety, mental and physical fitness, honesty, and that they are
people who would not take advantage of their employment to abuse or assault
passengers.”

This is reflected in a test widely used by local authorities:

‘Would you (as a member of the licensing committee or other person charged with the
ability to grant a hackney carriage driver’s licence) allow your son or daughter, spouse

20 | ocal Government (Miscellaneous Provisions) Act 1976. Section 51(1) covers private hire drivers, and section 59(1) covers
hackney carriage drivers.

21 Local Government (Miscellaneous Provisions) Act 1976 S51(1)(a)(ii) in respect of private hire drivers and S59(1)(a)(ii) in
respect of hackney carriage drivers.

22 “Guidance for Licensing Authorities to Prevent lllegal Working in the Taxi and Private Hire Sector in England and Wales” -
Home Office, 1°t December 2016 available at https://www.gov.uk/government/publications/licensing-authority-guide-to-
right-to-work-checks

23 [2002] EWHC 1145 (Admin), [2003] RTR 199
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or partner, mother or father, grandson or granddaughter or any other person for
whom you care, to get into a vehicle with this person alone?’?*

It is suggested that the expression “safe and suitable” person to hold a driver’s licence is
a good interpretation which neither adds nor removes anything from the original term of
“fit and proper” but brings the concept up to date.

How can a local authority assess and then judge whether or not someone is safe and
suitable to hold a drivers’ licence?

The local authority has the power to require an applicant to provide

“such information as they may reasonably consider necessary to enable them to
determine whether the licence should be granted and whether conditions should be
attached to any such licence.”?

This “information” can include any pre-conditions or tests that they consider necessary

Some of these are universal, such as medical assessments?®. Others are required by some
authorities, but not others. These include:

e Knowledge tests;

e Driving tests;

e Disability Awareness;
e Signed Declarations;

e Spoken English tests.

The provision of information in these terms can satisfy the local authority that a person
has the skills and competencies to be a professional driver to hold a licence. However, the
concepts of safety and suitability go beyond this. There is the character of the person to
be considered as well.

Both hackney carriage and private hire drivers are exempt from the provisions of the
Rehabilitation of Offenders Act 1974. This means that there are no “spent” convictions
and any and all criminal convictions (apart from “protected convictions” and “protected
cautions”?’) can be taken into account by the local authority in assessing safety and

24 Button on Taxis — Licensing Law and Practice 4t Ed Bloomsbury Professional at para 10.21

25 Local Government (Miscellaneous Provisions) Act 1976 s57(1)

26 See Local Government (Miscellaneous Provisions) Act 1976 s57(2)

27 “pProtected convictions” and “protected cautions” are single, minor and elderly matters that do not appear on any DBS
Certificates.
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suitability, but only relevant spent convictions should be considered by the decision
maker?8,

All Applicants/Licensees should be required to obtain an Enhanced DBS Certificate and to
provide this to the Licensing Authority. All Licensees should also be required to maintain
it through the DBS Update Service throughout the currency of their licence.

If any applicant has spent six continuous months or more living outside the United
Kingdom, evidence of a criminal record check from the country/countries covering the
relevant period should be required.

Local authorities should have a policy to provide a baseline for the impact of any
convictions, cautions or other matters of conduct which concern a person’s safety and
suitability?°.

The character of the driver in its entirety must be the paramount consideration when
considering whether they should be licensed.

There are occasions where unsuitable people have been given licences by local
authorities, or if refused by the authority, have had it granted by a court on appeal.

Often this is because of some perceived hardship. Case law makes it clear that the impact
of losing (or not being granted) a drivers’ licence on the applicant and his family is not a
consideration to be taken into account3C. This then leads to the question of whether the
stance taken by local authorities is robust enough to achieve that overriding aim of public
protection.

However, all too often local authorities depart from their policies and grant licences (or
do not take action against licensees) without clear and compelling reasons. It is vital that
Councillors recognise that the policy, whilst remaining a policy and therefore the
Authority’s own guidelines on the matter, is the baseline for acceptability. It should only
be departed from in exceptional circumstances and for justifiable reasons which should
be recorded.

One common misunderstanding is that if the offence was not committed when the driver
was driving a taxi, it is much less serious, or even if it was in a taxi but not when passengers
were aboard. This is not relevant: speeding is dangerous, irrespective of the situation;

28 See Adamson v Waveney District Council [1997] 2 All ER 898

29 As recommended by the DfT “Taxi and Private Hire Licensing — Best Practice Guide” para 59

30 Leeds City Council v Hussain [2002] EWHC 1145 (Admin), [2003] RTR 199 and Cherwell District Council v Anwar[2011]
EWHC 2943 (Admin)
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drink driving is dangerous, irrespective of the situation; bald tyres are dangerous,
irrespective of the situation. All these situations put the general public at risk. Violence is
always serious. The argument that it was a domestic dispute, or away from the taxi is
irrelevant. A person who has a propensity to violence has that potential in every situation.
Sexual offences are always serious. A person who has in the past abused their position
(whatever that may have been) to assault another sexually has demonstrated completely
unacceptable standards of behaviour.

Applicants may claim that they have sought employment in other fields and been
precluded as a result of their antecedent history particularly if that contains convictions.
They therefore seek to become a licensed driver as an occupation of last resort. This is
unacceptable as the granting of a licence would place such a person in a unique position
of trust. The paramount responsibility of a Licensing Authority is to protect the public, not
provide employment opportunities.

Licensees are expected to demonstrate appropriate professional conduct at all time,
whether in the context of their work or otherwise. Licensees should be courteous, avoid
confrontation, not be abusive or exhibit prejudice in any way. In no circumstances should
Licensees take the law into their own hands. Licensees are expected to act with integrity
and demonstrate conduct befitting the trust that is placed in them.

There are those who seek to take advantage of vulnerable people by providing services
that they are not entitled to provide, for example by plying for hire in an area where they
are not entitled to do so. Licensees are expected to be vigilant of such behaviour and to
report any concerns to the Police and the relevant Licensing Authority. Passengers should
feel confident to check that the person offering a service is entitled to do so. Licensees
should willingly demonstrate that they are entitled to provide the offered service by for
example showing their badge.

As a society, we need to ask the question “who is driving my taxi?” and be secure in the
knowledge that the answer is “a safe and suitable person”. The vast majority of drivers
are decent, law abiding people who work very hard to provide a good service to their
customers, and the community at large. However poor decisions by local authorities and
courts serve to undermine the travelling public’s confidence in the trade as a whole.
Unless local authorities and the courts are prepared to take robust (and difficult) decisions
to maintain the standards the local authority lays down, and in some cases tighten up their
own policies, the public cannot have complete confidence in taxi drivers. This is
detrimental to all involved.
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Private Hire Operators

A private hire operator (“PHQ”) is the person who takes a booking for a private hire vehicle
(“PHV”), and then dispatches a PHV driven by a licensed private hire driver (“PHD”) to fulfil
that booking. All three licences (PHO, PHV and PHD) must have been granted by the same
authority.?! A local authority cannot grant a PHO licence unless the applicant has the right
to work in the UK and is a fit and proper person.*? PHOs also often take bookings for
hackney carriages®, which is outside the scope of a PHO Licence and local authorities
should be mindful that passengers who are dispatched anything other than a PHV by a
PHO will not have the benefit of the safeguards provided by the private hire regime.

As with taxi drivers the role goes far beyond simply taking bookings and dispatching
vehicles. In the course of making the booking and dispatching the vehicle and driver, the
PHO will obtain significant amounts of personal information. It is therefore vital that PHOs
are as trustworthy and reliable as a driver, notwithstanding their slightly remote role.

How then does a local authority satisfy itself as to the “fitness and propriety” or “safety
and suitability”?

Spent convictions can be taken into account when determining suitability for a licence,
but the applicant (or licensee on renewal) can only be asked to obtain a Basic Disclosure
from the Disclosure and Barring Service.

Although this is by no means a perfect system, it does give local authorities a reasonable
basis for making an informed decision as to fitness and propriety of an applicant or existing
PHO.

To enable consistent and informed decisions to be made, it is important to have a working
test of fitness and propriety for PHOs and a suitable variation on the test for drivers can
be used:

“Would | be comfortable providing sensitive information such as holiday plans,
movements of my family or other information to this person, and feel safe in the
knowledge that such information will not be used or passed on for criminal or

unacceptable purposes?”34

31 See Dittah v Birmingham City Council, Choudhry v Birmingham City Council [1993] RTR 356 QBD

32 Section 55(1) Local Government (Miscellaneous Provisions) Act 1976

33 There is no requirement for a person who takes bookings solely for hackney carriages to hold any form of licence (see
Brentwood Borough Council v Gladen [2004] EWHC 2500 (Admin); [2005] R.T.R. 12 and Stockton v Fidler [2010] EWHC 2430
(Admin); [2011] R.T.R. 23 Admin Crt

34 Button on Taxis — Licensing Law and Practice 4t Ed Bloomsbury Professional at para 12.35
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There is a further point to consider in relation to PHOs and that concerns the staff used
on the telephones and radios. There is no reason why a condition cannot be imposed on
a PHO licence requiring them to undertake checks on those they employ/use within their
company to satisfy themselves that they are fit and proper people to undertake that task
and retain that information to demonstrate that compliance to the local authority. Any
failure on the part of the PHO to either comply with this requirement or act upon
information that they obtain (thereby allowing unsuitable staff to work in positions of
trust) would then have serious implications on the continuing fitness and propriety of the
PHO.

Care should be taken in circumstances where a PHO Licence is sought in the name of a
limited company, partnership or other business structure that all the requirements
applicable to an individual applicant are made of each director or partner of the applicant
organisation3>. Only by so doing can a decision be made as to the fitness and propriety of
the operating entity.

Vehicle Proprietors

Similar considerations apply to the vehicle proprietors, both Hackney carriage and private
hire (referred to here generically as “taxis”). Although the vehicle proprietor may not be
driving a vehicle (and if they are they will be subject to their own fitness and propriety test
to obtain a drivers’ licence), they clearly have an interest in the use of the vehicle. They
will also be responsible for the maintenance of the vehicle, and vehicles that are not
properly maintained have a clear impact on public safety.

Taxis are used to transport people in many circumstances, and are seen everywhere
across the United Kingdom, at all times of the day and night, in any location. Therefore,
taxis could provide a transportation system for illegal activities or any form of contraband,
whether that is drugs, guns, illicit alcohol or tobacco, or people who are involved in or are
the victims of illegal activity, or children who may be at risk of, or are being, abused or
exploited.

In relation to both hackney carriages and private hire vehicles, the local authority has an
absolute discretion over granting the licence® and should therefore ensure that both their
enquiries and considerations are robust. It is much more involved than simply looking at
the vehicle itself and it is equally applicable on applicants to transfer a vehicle as well as
on grant applications.

35 see s57(1)(c) of the 1976 Act.
36 537 of the 1847 Act in relation to hackney carriages; section 48 of the 1976 Act to private hire vehicles.
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3.46  Again, this is not an exempt occupation for the purposes of the 1974 Act, but exactly the
same process can be applied as for Private hire operators — Basic DBS, statutory
declaration and consideration of spent convictions. This can then be used in the light of a
similar policy in relation to suitability as the authority will already have for drivers and
PHOs.

3.47  Asuitable test would be:

“Would | be comfortable allowing this person to have control of a licensed vehicle that
can travel anywhere, at any time of the day or night without arousing suspicion, and
be satisfied that he/she would not allow it to be used for criminal or other
unacceptable purposes, and be confident that he/she would maintain it to an
acceptable standard throughout the period of the licence?”3’

37 Button on Taxis — Licensing Law and Practice 4t Ed Bloomsbury Professional at para 8.98
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Chapter 4: Guidance on Determination

4.1

4.2

4.3

4.4

As is clear from the overview of Offenders and Offending above, there is no evidence
which can provide precise periods of time which must elapse after a crime before a person
can no longer be considered to be at risk of reoffending, but the risk reduces over time. In
light of that, the suggested timescales below are intended to reduce the risk to the public
to an acceptable level.

All members of our society use, and in many cases rely on, hackney carriages and private
hire vehicles to provide transportation services. This can be on a regular basis, or only
occasionally, but in all cases passengers, other road users and society as a whole must
have confidence in the safety and suitability of the driver, the vehicle itself and anyone
involved with the booking process.

Ideally, all those involved in the hackney carriage and private hire trades (hackney carriage
and private hire drivers, hackney carriage and private hire vehicle owners and private hire
operators) would be persons of the highest integrity. In many cases that is true, and the
vast majority of those involved in these trades are decent, upstanding, honest and hard-
working individuals. Unfortunately, as in any occupation or trade, there are those who fail
to conform to those standards.

The purpose of this document is to offer guidance on how licensing authorities can
determine whether a particular person is safe and suitable to either be granted a licence
in the first place or retain such a licence. As outlined above, a policy can be robust, and if
necessary, say never, and each case is then considered on its own merits in the light of
that policy.

Pre-application requirements

4.5

Licensing authorities are entitled to set their own pre-application requirements. These will
vary depending upon the type of licence in question but can include some or all of the
following (these are not exhaustive lists):

Vehicles

e Specifications e.g. minimum number of doors, minimum seat size, headroom, boot
space etc;

e Mechanical tests and tests of the maintenance of the vehicle e.g. ripped seats etc;

e Emission limits/vehicle age limits.
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Drivers

e Medical checks;

e Knowledge of the geographic area;
e Spoken and written English tests;
e Disability awareness training;

e Child sexual exploitation and safeguarding training.

Operators
e Knowledge of the licensing area.

In relation to each of these licences, the licensing authority has discretion as to whether
or not to grant the licence.

Drivers and operators cannot be granted a licence unless the authority is satisfied that
they are a “fit and proper person” to hold that licence (see Local Government
(Miscellaneous Provisions) Act 1976 ss 51 & 59 in respect of drivers; s55 in respect of
operators).

There are no statutory criteria for vehicle licences, therefore the authority has an absolute
discretion over whether to grant either a hackney carriage or private hire proprietors
licence.

“Fit and proper” means that the individual (or in the case of a private hire operators
licence, the limited company together with its directors and secretary, or all members of
a partnership®) is “safe and suitable” to hold the licence.

In determining safety and suitability the licensing authority is entitled to take into account
all matters concerning that applicant or licensee. They are not simply concerned with that
person’s behaviour whilst working in the hackney carriage or private hire trade. This
consideration is far wider than simply criminal convictions or other evidence of
unacceptable behaviour, and the entire character of the individual will be considered. This
can include, but is not limited to, the individual’s attitude and temperament.

Convictions for attempt or conspiracy will be regarded as convictions for the substantive
crime. A caution is regarded in exactly the same way as a conviction®. Fixed penalties and
community resolutions will also be considered in the same way as a conviction°,

38 Section 57(2)(c) of the Local Government (Miscellaneous Provisions) Act 1976 allows a local authority to consider the
character of a company director or secretary, or any partner.

39 This is because a caution can only be imposed following an admission of guilt, which is equivalent to a guilty plea on
prosecution.

40 This is because payment of a fixed penalty indicates acceptance of guilt, and a community resolution can only be
imposed following an admission of guilt.
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It is important to recognise that matters which have not resulted in a criminal conviction
(whether that is the result of an acquittal, a conviction being quashed, decision not to
prosecute or an investigation which is continuing where the individual has been bailed)
can and will be taken into account by the licensing authority. In addition, complaints
where there was no police involvement will also be considered. Within this document, any
reference to “conviction" will also include matters that amount to unacceptable
behaviour, but which have not resulted in a conviction.

In the case of any new applicant who has been charged with any offence and is awaiting
trial, the determination will be deferred until the trial has been completed or the charges
withdrawn. Where an existing licensee is charged, it will be for the licensing authority to
decide what action to take in the light of these guidelines.

In all cases, the licensing authority will consider the conviction or behaviour in question,
what weight should be attached to it and each and every case will be determined on its
own merits, but in the light of these guidelines.

Any offences committed, or unacceptable behaviour reported whilst driving a hackney
carriage or private hire vehicle, concerning the use of a hackney carriage or private hire
vehicle, or in connection with an operator of a private hire vehicle will be viewed as
aggravating features, and the fact that any other offences were not connected with the
hackney carriage and private hire trades will not be seen as mitigating factors.

As the licensing authority will be looking at the entirety of the individual, in many cases
safety and suitability will not be determined by a specified period of time having elapsed
following a conviction or the completion of a sentence. Time periods do have relevance,
but they are not the determining factor.

In addition to the nature of the offence or other behaviour, the quantity of matters and
the period over which they were committed will also be considered. Patterns of repeated
unacceptable behaviour are likely to cause greater concern than isolated occurrences as
such patterns can demonstrate a propensity for unacceptable behaviour.

Most applicants or licensees will have no convictions and that is clearly the ideal situation.
In relation to other people, it is accepted that people do make mistakes, and it is further
accepted that many learn from those mistakes and do not continue to commit further
offences. Accordingly, in many cases an isolated conviction, especially if committed some
time ago, will not prevent the grant or renewal of a licence.

It is also important to recognise that once a licence has been granted, there is a continuing
requirement on the part of the licensee to maintain their safety and suitability. The
licensing authority has powers to take action against the holder of all types of licence
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(drivers, vehicle and operator) and it must be understood that any convictions or other
actions on the part of the licensee which would have prevented them being granted a
licence on initial application will lead to that licence being revoked.

Any dishonesty by any applicant or other person on the applicant’s behalf which is
discovered to have occurred in any part of any application process (e.g. failure to declare
convictions, false names or addresses, falsified references) will result in a licence being
refused, or if already granted, revoked and may result in prosecution.

As the direct impact on the public varies depending upon the type of licence applied for
or held, it is necessary to consider the impact of particular offences on those licences
separately. However, there are some overriding considerations which will apply in all
circumstances.

Generally, where a person has more than one conviction, this will raise serious questions
about their safety and suitability. The licensing authority is looking for safe and suitable
individuals, and once a pattern or trend of repeated offending is apparent, a licence will
not be granted or renewed.

Where an applicant/licensee is convicted of an offence which is not detailed in this
guidance, the licensing authority will take that conviction into account and use these
guidelines as an indication of the approach that should be taken.

These guidelines do not replace the duty of the licensing authority to refuse to grant a
licence where they are not satisfied that the applicant or licensee is a fit and proper
person. Where a situation is not covered by these guidelines, the authority must consider
the matter from first principles and determine the fitness and propriety of the individual.

Crimes resulting in death

4.25

Where an applicant or licensee has been convicted of a crime which resulted in the death
of another person or was intended to cause the death or serious injury of another person
they will not be licensed as a driver, operator or proprietor.

Drivers

4.26

4.27

As the criteria for determining whether an individual should be granted or retain a
hackney carriage drivers licence are identical to the criteria for a private hire driver’s
licence, the two are considered together.

A driver has direct responsibility for the safety of their passengers, direct responsibility for
the safety of other road users and significant control over passengers who are in the
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vehicle. As those passengers may be alone, and may also be vulnerable, any previous
convictions or unacceptable behaviour will weigh heavily against a licence being granted
or retained.

As stated above, where an applicant has more than one conviction, serious consideration
will need to be given as to whether they are a safe and suitable person.

In relation to single convictions, the following time periods should elapse following
completion of the sentence (or the date of conviction if a fine was imposed) before a
licence will be granted:

Offences involving violence

Where an applicant has a conviction for an offence of violence, or connected with any
offence of violence, a licence will not be granted until at least 10 years have elapsed since
the completion of any sentence imposed.

Possession of a weapon

Where an applicant has a conviction for possession of a weapon or any other weapon
related offence, a licence will not be granted until at least 7 years have elapsed since the
completion of any sentence imposed.

Sex and indecency offences

Where an applicant has a conviction for any offence involving or connected with illegal
sexual activity or any form of indecency, a licence will not be granted.

In addition to the above, the licensing authority will not grant a licence to any applicant
who is currently on the Sex Offenders Register or on any ‘barred’ list.

Dishonesty

Where an applicant has a conviction for any offence of dishonesty, or any offence where
dishonesty is an element of the offence, a licence will not be granted until at least 7 years
have elapsed since the completion of any sentence imposed.

Drugs

Where an applicant has any conviction for, or related to, the supply of drugs, or possession
with intent to supply or connected with possession with intent to supply, a licence will not
be granted until at least 10 years have elapsed since the completion of any sentence
imposed.
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Where an applicant has a conviction for possession of drugs, or related to the possession
of drugs, a licence will not be granted until at least 5 years have elapsed since the
completion of any sentence imposed. In these circumstances, any applicant will also have
to undergo drugs testing at their own expense to demonstrate that they are not using
controlled drugs.

Motoring convictions

Hackney carriage and private hire drivers are professional drivers charged with the
responsibility of carrying the public. Any motoring conviction demonstrates a lack of
professionalism and will be considered seriously. It is accepted that offences can be
committed unintentionally, and a single occurrence of a minor traffic offence would not
prohibit the grant of a licence or may not result in action against an existing licence.
Subsequent convictions reinforce the fact that the licensee does not take their professional
responsibilities seriously and is therefore not a safe and suitable person to be granted or
retain a licence.

Drink driving/driving under the influence of drugs/using a mobile phone
whilst driving

Where an applicant has a conviction for drink driving or driving under the influence of drugs,
a licence will not be granted until at least 5 years have elapsed since the completion of any
sentence or driving ban imposed. In these circumstances, any applicant will also have to
undergo drugs testing at their own expense to demonstrate that they are not using
controlled drugs.

Where an applicant has a conviction for using a mobile phone whilst driving, a licence will
not be granted until at least 3 years have elapsed since the conviction or completion of any
sentence or driving ban imposed, whichever is the later.

Other motoring offences

A minor traffic or vehicle related offence is one which does not involve loss of life, driving
under the influence of drink or drugs, driving whilst using a mobile phone, and has not
resulted in injury to any person or damage to any property (including vehicles). Where an
applicant has a second conviction for a minor traffic offence or similar offence, a licence will
not be granted until at least 5 years have elapsed since the completion of any sentence
imposed.

A major traffic or vehicle related offence is one which is not covered above and also any
offence which resulted in injury to any person or damage to any property (including vehicles).
It also includes driving without insurance or any offence connected with motor insurance.
Where an applicant has a conviction for a major traffic offence or similar offence, a licence

22| Page

Character Policy Guidance (final consultation v6)



4.42

4.43

Kl Institute of Licensing

Guidance on determining the suitability of applicants and licensees in the hackney and
private hire trades

CONSULTATION DRAFT

will not be granted until at least 7 years have elapsed since the completion of any sentence
imposed.

Hackney carriage and private hire offences

Where an applicant has a conviction for an offence concerned with or connected to hackney
carriage or private hire activity (excluding vehicle use), a licence will not be granted until at
least 7 years have elapsed since the completion of any sentence imposed.

Vehicle use offences

Where an applicant has a conviction for any offence which involved the use of a vehicle
(including hackney carriages and private hire vehicles), a licence will not be granted until at
least 7 years have elapsed since the completion of any sentence imposed.

Private Hire Operators

4.44

4.45

4.46

4.47

A private hire operator (“an operator”) does not have direct responsibility for the safety of
passengers, other road users or direct contact with passengers who are in the private hire
vehicle (except where they are also licensed as a private hire driver). However, in performing
their duties they obtain and hold considerable amounts of personal and private information
about their passengers which must be treated in confidence and not revealed to others or
used by the operator or their staff for criminal or other unacceptable purposes.

As stated above, where an applicant has more than one conviction, serious consideration will
need to be given as to whether they are a safe and suitable person.

Operators must ensure that any staff that are used within the business (whether
employees or independent contractors) and are able to access any information as
described above are subject to the same standards as the operator themselves. This can
be effected by means of the individual staff member being required by the operator to
obtain a basic DBS certificate. If an operator is found not to be applying the
required standards and using staff that do not meet the licensing authority’s overall
criteria, that will lead to the operators’ licence being revoked.

As public trust and confidence in the overall safety and integrity of the private hire system
is vital, the same standards will be applied to operators as those applied to drivers, which
are outlined above.

Vehicle proprietors

4.48

Vehicle proprietors (both hackney carriage and private hire) have two principal
responsibilities.
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4.49 Firstly, they must ensure that the vehicle is maintained to an acceptable standard at all
times.

4.50 Secondly, they must ensure that the vehicle is not used for illegal or illicit purposes.

4.51 As stated above, where an applicant has more than one conviction, serious consideration
will need to be given as to whether they are a safe and suitable person.

4,52 As public trust and confidence in the overall safety and integrity of the private hire system
is vital, the same standards will be applied to proprietors as those applied to drivers, which
are outlined above.
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